SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON

SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON
SECTI ON

SECTI ON
SECTI ON

N

10.
11.
12.
13.
14.
15.
16.
17.
18.

19.
20.

o v o a0 sk bk wbheE

Chapter 396 - H R S.
Cccupational Safety and Health Law

[ amended 2001]
Unof fi ci al

Short title

Fi ndi ngs and pur pose

Definitions

Powers and duties of depart nment

Certification of safety and health professionals
Repeal ed

Fees

Repeal ed

Enpl oyer responsibility: safe place of
enpl oynment; safety devices and saf eguards

Toxic materials

Enpl oyee responsibility and rights
Expl osi ves

Vi ol ati ons and penalties

Revi ew

Judi ci al review

Trade secrets

Evi dence

Exception to liability

Exception for federal jurisdiction
Annual reports on unsafe enpl oynent for wonen

Safety and health prograns for contractors
bi ddi ng on state construction jobs

Hoi sting machi ne operators advisory board

Hoi sting machi ne operators’ certification
revol ving fund

Page

o O O O N Bk

© o ~N

10
11
12
12
13
13
13
13

13
14

14



CHAPTER 396

OCCUPATI ONAL SAFETY AND HEALTH LAW

SECTI ON 1. Short title. This chapter shall be known as the
"Hawai i Occupational Safety and Health Law'.

SECTI ON 2. Fi ndi ngs and purpose. Through years of research and
study, Congress has found that the nunber of industrial accidents that take
place in the United States can be reduced if certain mninmm standards are
est abl i shed and enforced.

Congress has also found that personal injuries and illnesses arising
out of work situations inpose a substantial burden upon, and are a hindrance
to, interstate commerce in terns of |ost production, wage |oss, nedical
expenses, and disability conmpensation paymnents. The overal |l congressional
findings would definitely be applicable to Hawaii. There is a need to
assure so far as possible, every working man and woman in the State safe and
heal t hful worki ng conditions. This legislation is also designed to permt
and encourage enployer and enployee efforts to reduce injury and disease
arising out of enploynent, and to stinmulate themto institute new prograns
and to perfect existing prograns for providing safe and healthful working
envi ronnments.

SECTION 3. Definitions. Wen used in this chapter

"Appeal s board" neans the | abor and industrial relations
appeal s board.

“Certified safety professional” neans an individual who is certified
by the board of certified safety professionals.

"Deal er" neans, for the purpose of the section concerning explosives,
any person, corporation, partnership, association, association of dealers,
or other form of business enterprise engaged in the business of buying and
sel ling expl osi ves.

"Departnent” neans the departnent of |abor and industrial relations.

"Director"” neans the director of l|abor and industrial relations or the
director's designee.

"Enpl oyee" neans every natural person who is required or directed or
permtted or suffered by any enpl oyer to engage in any enploynent, or to go
to work or be at any tinme in any place of enploynent.

"Enpl oyee of the State" includes officers and enployees of the
departnent of |abor and industrial relations, and persons acting in behalf
of the departnent in an official capacity, whether tenporarily or with or
wi t hout conpensati on.

"Enpl oyer" neans:

(1) The State and every state agency;

(2) Each county and all public and quasi-public corporations and

publ i ¢ agenci es therein;

(3) Every person which has any natural person in service,;

(4) The legal representative of any deceased enpl oyer;

(5) Every person having direction, managenent, control, or custody of

any enpl oyment, place of enploynent, or any enpl oyee.

"Enmpl oynment” includes the carrying on of any trade, business,
occupation, or work, including all excavation, denolition, and construction
wor k, or any process or operation in any way related thereto, in which any

1



person is engaged to work for hire except donmestic service in or about a
private hone.

“Hoi sting machine” neans a machine with a hoist line, sling, or
hydraulic lifting mechani sm used in construction, denolition, or excavation
wor k.

“Hoi sting machine operator” neans any individual who operates a
hoi sting machine in the State.

"Cccupational safety and health standard® neans a standard which
requires conditions, or the adoption or use of one or nore practices, neans,
met hods, operations, or processes, reasonably necessary or appropriate to
provi de safe or heal thful enploynent and pl aces of enpl oynent.

"Place of enmploynment” neans any place, and the prem ses appurtenant
thereto, where enploynent is carried on.

"Safe" and "safety" as applied to an enploynent or place of enploynent
mean such freedom from danger to enpl oyees as the nature of the enpl oynment
reasonably permts.

"Safety device" and "safeguard" shall be given a broad interpretation
so as to include any practicable nmethod of mnitigating or preventing a
speci fi c danger.

"Serious violation" neans a violation that carries wth it a
substantial probability that death or serious physical harm could result
froma condition that exists, or fromone or nore practices, neans, nethods,
operations, or processes that have been adopted or are in use, in a place of
enpl oynent, unless the enployer did not, and could not with the exercise of
reasonabl e diligence, have known of the presence of the violation.

“WIlful violation” neans a voluntary act or om ssion by the enployer,
as distinguished from an accidental act or omssion, that is done wth
intentional disregard of, or plain indifference to, any standard, rule,
citation, or order issued under the authority of this chapter. A willful
viol ation does not require a showing of malicious intent or bad notive.

SECTION 4. Powers and duties of departnment. (a) Administration. The
departnent shall be responsible for admnistering occupational safety and
heal th standards throughout the State.

(1) The departnment shall prescribe and enforce rul es under chapter 91
as may be necessary for carrying out the purposes and provisions
of this chapter. The departnent shall nake reports to the
Secretary of Labor in the formand containing the information that
the Secretary fromtine to tine shall require pursuant to federa
| aw;

(2) The departnent shall adopt, anend, or repeal occupational safety
and health standards in the manner prescribed by rules adopted
her eunder. Emergency tenporary standards may be adopted without
conforming to chapter 91 and w thout hearings to take inmediate
effect upon giving a statewide public notice of the energency
tenporary standard or upon any other date that may be specified in
the notice. An energency tenporary standard may be adopted if the
di rector determ nes:

(A) That enpl oyees are exposed to grave danger from exposure to
substances or agents determned to be toxic or physically
harnful or from new hazards; and

(B) That the enmergency standard is necessary to protect
enpl oyees from danger

The energency tenporary standard shall be effective unti

superseded by a standard adopted in accordance with the procedures

set forth in chapter 91, but in any case shall be effective no
| onger than six nonths;



(b)

(3)

(4)

(5)

Vari ances from occupational safety and health standards adopted
under this chapter may be granted upon application of an enpl oyer
or enpl oyers. Application for wvariances nust correspond to
procedures set forth in the rules of this chapter. The director
may issue an order for variance if the director determ nes that
the proponent of the variance has dempnstrated that the
conditions, practices, neans, nethods, operations or processes

used or proposed to be used by the employer wll provide
enpl oynent and places of enploynent to the enployer's enployees
which are as safe and healthful as those which would prevail if

the empl oyer conplied with the standard. The enpl oyer shall also
notify the enployer's enpl oyees upon each application for variance
and the enployees shall be given an opportunity to request and
participate in hearings or other proceedings relating to
applications for variance. No inference of adm ssion of violation
of a standard shall be made against the enployer by reason of the
enpl oyer's application for variance; and

The department, wupon the application of any enployer or other
person affected thereby, may grant any tinme that may reasonably be
necessary for conpliance with any order. Any person affected by
an order nmay petition the departnent for an extension of tine,
whi ch may be granted if the departnent finds it necessary; and

The departnment shall regul ate hoisting machi nes and shall certify
their operators.

I nspection and investigation.

(1)

(2)

(3)

(4)

(5)

(6)

(7)

Aut hori zed representatives of the director shall have the right to
enter wthout delay any place of enploynment during regular working
hours and at ot her reasonable tines;

The departnent shall inspect places of enploynment and machines,
devi ces, apparatus, and equipnent for the purpose of insuring
adequate protection to the life, safety and health of workers;

The departnment shall inspect construction activities for the
purpose of protecting the health and safety of enployees and the
general public. A construction activity includes any activity

related to the erection, construction, alteration, denolition or
mai nt enance of buil dings, structures, bridges, highways, roadways,
dans, tunnel s, sewer s, underground buildings or structures,
under ground pi pelines or ducts, and any other construction project
or facility;

The departnment my investigate the cause of all industrial
injuries resulting in disability or death which occur in any
enpl oynent, or place of enploynment, and may make reasonabl e orders
and reconmendations with respect to the cause of the injuries;

The departnment shall have the right to question privately any
enpl oyer, owner, operator, agent or enployee in investigation,
enforcenent and inspection activities;

There shall be a prohibition against advance notice of inspection
except that witten exception nmay be expressly authorized by the
director in the director's discretion and pursuant to the rules
and regul ati ons promnul gated under this chapter. Those inspections
requiring advance notice for preparation or for other purposes of
i nspection as further defined in the rules and regulations
pronul gated under this chapter shall not be included in the
prohi biti on agai nst advance noti ce;

An enpl oyee of the State acting within the scope of the enpl oyee's
office, enmploynment, or authority under this chapter shall not be
liable in or nade a party to any civil action growi ng out of the
adm ni stration or enforcenent of this chapter.
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(2)

(3)

(2)

Educati on and trai ning.
The department nmay dissenminate through exhibitions, videos,
| ectures, pamphl et s, and any other met hod  of publicity,
information to enployers, enployees, and the general public
regarding the causes and prevention of industrial accidents,
injuries, and illnesses;
Where appropriate, the departnent shall wundertake progranms in
training and consultation with enployers and enpl oyees as a neans
of encouraging voluntary conpliance with occupational safety and
heal th standards and rul es; and
There is &established a special fund to be known as the
occupational safety and health training and assistance fund into
whi ch shall be deposited: in each fiscal year, up to $500,000 in
fines, interest, and penalties collected pursuant to section 396-
10; interest earned on any noneys in the fund; and all nopneys
received for the fund fromany source. The noneys in the fund may
be used to carry out the purposes of this subsection. The
director of finance shall be the custodian of the fund, invest its
nmoneys in accordance with applicable laws and rules, and disburse
the noneys in the fund in accordance with instructions from the
director of |abor and industrial relations and section 36-27. All
moneys earned from investnents shall be deposited in the fund.
The director of finance shall be |liable on the director's official
bond for the faithful performance of all duties in connection with
the fund. The fund may be used for:
(A) Cccupational safety and health training prograns;
Depart nent - sponsored safety and heal th conferences;
(O Additional state consultants (occupational safety and health
advi sors) to assist enployers, unions, and enpl oyees;
(D) Preparation of annual reports pursuant to section 396-17;
and
(B Certification progranms to enhance safety and heal t h.
The director of |abor and industrial relations shall submt annua
reports to the legislature on the status of the fund, including
expendi tures and programresults, not |ess than twenty days prior
to the conveni ng of each regul ar session.
Enf or cenent .
Whenever right of entry or inspection is refused to an authorized
representative of the director, the departnent may apply to the
circuit court of the circuit where such place of enploynent exists
for a search warrant providing on its face that the wllfu
interference with its lawful execution my be punished as a
contenpt of court.
Whenever the department finds that any enploynment or place of
enpl oynent or the operation of any machi ne, device, apparatus, or
equi prent is not safe, or that any practice, neans, nmethod,
operation, or process enployed or used in connection therewith is
unsafe or does not afford adequate protection to the life, safety
and health of enployees in the enploynent, the departnent shal
make a citation or an order relative thereto which is necessary to
render the enploynment or place of enploynent safe and protect the
life and safety of enployees therein and deliver the sanme to the
enpl oyer. The departnent may in the citation or order direct
that, in the manner and within a tinme specified, such additions,
repairs, inprovenments, or changes be made and such safety devices
and safeguards be furnished, provided and used as are reasonably
required to render the enploynent or place of enploynent safe.
The enpl oyer shall obey and observe all citations or safety orders
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(3)

(4)

(5)

and post said citation or order at or near the place where the
violation, referred to in the citation or order occurred.

VWhenever in the opinion of the departnment the condition of any
enpl oynent or place of enploynent, or the operation of any
machi ne, devi ce, apparatus, or equipnment, or any practice, neans,
met hod, operation, or process enployed or used, is in an unsafe
condition or is not properly guarded or is dangerously placed, the
use thereof may be prohibited by the departnent, and a citation or
order to that effect shall be posted prominently in the working
pl ace. The citation or order shall be renoved: (A) when a
determ nati on has been nade by the departnment that the place of
enpl oynent, machi ne, device, apparatus, or equipnent is mde safe
and the required safeguards or safety devices are provided for;
and (B) by an authorized representative of the departnent.

Whenever in the opinion of the departnment the condition of any
enpl oynent or place of enploynent, or the operation of any
machi ne, devi ce, apparatus, or equipnent, or any practice, neans,
met hod, operation, or process enployed or wused constitutes an
i mm nent hazard to the Ilife or safety of any person, the
departnment may apply to the circuit court of the circuit in which
such place of enploynent, machi ne, device, apparatus, or equipment
is situated or such practice, neans, nethod, operation, or process
is enployed for an injunction restraining the use or operation
thereof until the use or operation is nade safe.

The application to the circuit court acconmpanied by an

affidavit show ng that the use or operation exists in violation of
a standard, rule, regulation, citation or order of the departnent
and constitutes an immnent hazard to the life or safety of any
enpl oyee, and acconpanied by a copy of the standard, rule,
regul ation, citation or order applicable thereto, shall warrant,
in the discretion of the court, the inmmediate granting of a
tenporary restraining order. If the department arbitrarily or
capriciously fails to seek relief under this section, any enpl oyee
who may be injured by reason of such failure or a representative
of said enployee may bring an action agai nst the departnent in the
circuit court of the circuit in which the inmmnent hazard is
alleged to exist for a wit of mandanus to conpel the departnent
to seek such an order and for such further relief as may be
appropri ate. No bond shall be required from the departnent as a
prerequisite to the granting of a restraining order.
The director and the director's authorized agents shall have the
sane powers respecting the adm nistering of oaths, conpelling the
attendance of w tnesses, the production of docunentary evidence,
and exam ning or causing to be exam ned w tnesses as are possessed
by a court, and may take depositions and certify to official acts.
The circuit court of any circuit upon application by the director
shall have power to enforce by proper proceedings the attendance
and testinony of any w tness so subpoenaed. Subpoena and w tness
fees and mleage in such cases shall be the same as in crimnal
cases in the circuit courts. Necessary expenses of or in
connection with any such hearings or investigations shall be
payabl e fromthe funds appropriated for expenses of adm nistration
of the departnent.

No person shall be excused from attending or testifying or
producing material, books, paper, correspondence, nenoranda, and
other records before the director or in obedience to subpoena on
the grounds that the testinony or evidence, docunmentary or
otherwise, required of the person nmay tend to incrimnate the

5



person or subject the person to a penalty or forfeiture; but no
i ndi vi dual shall be prosecuted or subjected to any penalty or
forfeiture for or on account of any transaction, matter, or thing
concerning which the individual is conpelled, after having cl ai ned
the individual's privilege against self-incrimnation, to testify
or produce evidence, documentary, or otherw se, except that such
i ndi viduals so testifying shall not be exenpt from prosecution and
puni shment for perjury conmtted in so testifying.

(6) Where a condition or practice in a place of enploynment could
reasonably be expected to cause death or serious physical harm
the department shall have the right, independent of any other
enforcenent powers under this chapter, to: (A imediately inform
the employees and enployers of such hazard by neeting, posted
notice, or otherwi se; (B) take steps to obtain immedi ate abat enent
of the hazard by the enployer and where appropriate to initiate
necessary | egal proceedings to require such abatenent.

(7) The department may prosecute, defend and nmamintain actions in the
name of the departnment for the enforcenent of the provisions of
this chapter, including the enforcenment of any order issued by it,
the appeal of any admnistrative or court decision, and other
actions necessary to enforce this chapter.

SECTION 4.5. Certification of safety and health professionals. (a)
Only individuals receiving certification from the departnent as safety and
heal th professionals shall be qualified to certify that an enpl oyer

(1) Has an effective safety and health program and

(2) Qualifies for a reduction in workers' conpensation insurance

prem unms under section 431:14-103(b).

) Certification as a safety and health professional shall be:
) Issued to an individual only; and
) Renewabl e.
) Certificates issued under this section may be revoked or suspended
by the director on any grounds specified in rules adopted under this
chapt er.

NN AN
ONPFLDT

SECTI ON 5. REPEALED

SECTI ON 5. 1. Fees. (a) The director may establish fees pursuant to
chapter 91 to be charged for the foll ow ng:

(1) Any aspect relating to the issuance of permts, certificates, or
licenses required by this chapter or rule adopted by the director;

(2) Searching, review ng, segregating, and providing records pursuant
to chapter 92F requests where such fees are not provided for under
rul es adopted by the office of information practices;

(3) The costs of training materials used in departnent sponsored
wor kshops; and

(4) The costs of public notices required for variances, and public
requests for adoption, amendnent, or repeal of rules.

(b) Fees received pursuant to subsection (a) shall be deposited into
t he general fund.

SECTION 5.5. REPEALED



SECTION 6. Enployer responsibility: safe place of enploynent; safety
devi ces and saf eguards. (a) Every enployer shall furnish to each of the
enpl oyer's enpl oyees enploynment and a place of enploynment which are safe as
well as free from recogni zed hazards. No enployer shall require or direct
or permt or suffer any enployee to go or be in any enploynent or place of
enpl oynent which is not free from recognized hazards that are causing or
likely to cause death or serious physical harm to enployees or which does
not comply with occupational safety and health standards, rul es,
regul ations, citations, or orders made pursuant to this chapter except for
the specific purpose of abating said hazard.

(b) Every enployer shall furnish and wuse safety devices and
saf eguards, and shall adopt and use practices, neans, nethods, operations,
and processes which are reasonably adequate to render such enploynent and
pl ace of enpl oynent safe.

(c) No enployer shall construct or cause to be constructed any place
of enploynent that is not safe, and no enpl oyer shall occupy or maintain any
unsafe place of enpl oynent.

(d) Every enployer shall make such reports as the Secretary of Labor
may require pursuant to PL 91596 Section 8(c).

(e) Each enmployer shall nmake, keep and preserve and nake available to
the department such records regarding the enployer's activities relating to
this chapter as the departnent may prescribe by regulation as necessary or
appropriate for the enforcenment of this chapter or for devel oping
i nformati on regarding the causes and prevention of occupational accidents
and il l nesses.

The departnent shall prescribe regulations requiring enployers to
mai ntain accurate records of, and to make periodic reports on work related
deaths, injuries and illnesses other than mnor injuries requiring only
first aid treatnent and which do not involve nedical treatnent, |oss of
consci ousness, restriction of work or notion, or transfer to another job.

(f) Al enployers shall be required to post promnently in the

wor ki ng places of their rights and obligations under this chapter.

SECTION 7. Toxic materials. (a) The departnment shall issue
regul ations requiring enployers to mamintain accurate records of enployee
exposures to potentially toxic materials or harnful physical agents which
are required to be nonitored or neasured as prescribed under the rules and
regul ati ons.

(b) Al enployers shall promnently post information regarding
hazards in the enployer's workplace including information about suitable
precautions, relevant synptons, and enmergency treatnment in case of exposure,
and where appropriate, nedical exam nation at no cost to enployees with the
results of such nedical exam nations being furnished only to appropriate
state officials, and if the enployee so requests, to the enployee's own
physi ci an. Where possible, said information shall additionally be posted or
| abeled on or near said hazard. Where suitable protective equipnent is
avail able, all enmpl oyers shall provide information concerning their
availability and use to the affected enployees including control or
technol ogi cal procedures with respect to such hazards including nonitoring
or measuring exposure.

(c) No enployee shall be permtted regular exposure to any substance
which may materially inpair the enployee's health or functional capacity.

(d) Al enployers shall provide pronpt information to enpl oyees when
they have been or are being exposed to toxic materials and harnful physical
agents in concentrations or at levels in excess of those prescribed in the
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applicable safety and health standards. This information may be fulfilled
by:

(1) Cbservation by enployees of the nonitoring or neasuring of such
material s or agents;

(2) Enployee access to the records of such nonitoring or neasuring
after notice of exposure, and explanation of said nmonitoring or
measuring procedures where necessary;

(3) In addition to the above, information shall be provided to the
enpl oyees of corrective action being taken.

SECTION 8. Enployee responsibility and rights. (a) Enpl oyee
conpliance. Each enployee shall conply with occupational safety and health
standards and all rules, regulations and orders issued under this chapter
whi ch are applicable to the enpl oyee's own acti ons and conduct.

(b) Conplaints to the departnent. Compl aints may be made to the
departnent and where reasonabl e grounds exist for the departnent to believe
there may be a hazard, there shall be an inspection in response to the
conpl ai nt.

(c) Opportunity for enployees to participate in inspections. At the
time and place of inspections under section 396-4(b)(2), (3), and (4), an
opportunity shall be provided for enployees and their representatives to
bring possible violations to the attention of the authorized representative
of the director conducting said inspection in order to aid inspections
This requirement nmay be fulfilled by allowing a representative of the
enpl oyees and a representative of the enployer to acconpany the director's
aut hori zed representative during the physical inspection of the workplace,

or in absence of the enployees’ representative, there shall be a
consultation with a reasonabl e nunber of enpl oyees.
(d) Notice of nonaction to enployees. The departnent shall notify

t he enpl oyees when the departnent decides not to take conpliance action as a
result of violations alleged by any enployee or any representative of the
enpl oyees. This notice shall state the decision not to take conpliance
action, the reasons therefor, and the procedures for informal review of such
deci si on.

(e) Discharge or discrimnation against enployees for exercising any
right wunder this <chapter is prohibited. In consideration of this
prohi bition:

(1) No person shall discharge, suspend or otherw se discrimnate in
terms and conditions of enploynent against any enpl oyee by reason
of :

(A) The enployee's failure or refusal to operate or handl e any
machi ne, device, apparatus, or equipnment which is in any
unsafe condition; or

(B) The enployee's failure or refusal to engage in unsafe
practices in violation of this chapter or of any standard,
rul e, regul ation, citation or order issued under the
authority of this chapter;

(2) Upon discretion of the director or request, names of conplai nants
may be wi thheld fromthe enpl oyer

(3) No person shall discharge or in any manner discrimnnate against
any enployee because the enployee has filed any conplaint or
instituted or caused to be instituted any proceeding under or
related to this chapter, or has testified or intends to testify
in any such proceeding, or acting to exercise or exercised on
behalf of the enployee or others any right afforded by this
chapt er;



(4) Any enployee who believes that there has been a discharge or
di scrimnati on agai nst the enpl oyee by any person in violation of
this subsection may, wthin sixty days after the violation
occurs, file a conplaint with the director alleging such unlawf ul
di scharge or discrimnation and setting forth the circunstances
t her eof ;

(5) Upon receipt of the complaint, the director shall investigate to
determne if a discharge or discrimnation in violation of this
subsecti on has occurred;

(6) If wupon such investigation the director determnes that the
provisions of this subsection have been violated, the director
shal|l order the enmployer to provide all appropriate relief to the
enpl oyee, including rehiring or reinstating the enployee to the
former position with back pay and restoration of seniority;

(7) Wthin ninety days of the receipt of a conplaint filed under this
subsection, unless extended by the director, the director shall
notify the enployee of the final determ nation and any subsequent
action the department will take to resolve the conplaint; and

(8 Nothing in this subsection shall preclude any enployee or
representative of an enployee from sinultaneously pursuing a
cause of action for injunctive relief or any other renedy
provi ded by | aw.

(f) Except for those conplainants alleging violations wunder
subsection (e) above, nanes of all conplainants and w tnesses shall be
withheld from the enployer wunless prior permission is given by the
conpl ai nant or witness to rel ease the conplainant's or w tness' nane.

SECTION 9. Explosives. (a) No person shall use, store, or deal in
expl osi ves unl ess the person has first obtained a certificate of fitness. A
certificate of fitness shall only be issued to an individual and shall set
forth the individual's conpetency and provide for the individual's positive
identification. Certificates of fitness may be |limted as to types or kinds
of explosives or to the use of explosives for specific purposes.

(b) No dealer shall sell or deliver explosives to any person who does
not hold a certificate of fitness.

(c) It shall be wunlawful for any person to use or possess any
expl osives unless the person has a certificate of fitness or is using the
expl osi ves under the imedi ate supervision and direction of a holder of the
certificate.

Any person who violates this section shall be subject to arrest and
upon conviction, shall be fined not nore than $1,000 or inprisoned not nore
than one year, or both, provided that an enployer or an enployee acting
within the scope of enploynent shall not be deened to be in violation of
this section.

(d) Any certificate of fitness issued under this section my be
revoked or suspended by the director on any ground specified in the rules
adopt ed under this chapter, or for any violation of this section.

(e) Any certificate issued under this section, during any tinme of
nati onal emergency or crisis, may be suspended or canceled by the director.
A national energency or crisis shall be deened to exist when it has been so
det erm ned under section 134-34.

(f) This section shall not apply to the arned forces of the United
States, to enployees of the United States, or the state or county police or
fire departnments who are authorized to handl e expl osi ves.



SECTI ON 10. Violations and penalties. (a) Any enployer who
violates this chapter, or any occupational safety and health standard
pronul gated hereunder or any rule or regulation issued under the authority
of or this chapter, or who violates or fails to conply with any citation
noti ce order made under or by virtue of this chapter or under or by virtue
of any rule or regulation of the departnent, or who defaces, displaces,
destroys, damages, or renoves without the authority of the departnent any
safety device, safeguards, notice or warning required by this chapter or any
rule or regulation of the departnment nmay be assessed a civil penalty as
specified in this chapter.

(b) Any enpl oyer who has received an order or citation for a serious
violation of any standard or rule adopted pursuant to this chapter shall be
assessed a civil penalty of not nore than $7,000 for each violation.

(c) Any enployer who has received an order or citation for a
violation of any standard or rule adopted pursuant to this chapter, and the
violation is specifically determned not to be of a serious nature, may be
assessed a civil penalty of up to $7,000 for each viol ation.

(d) Each day a violation continues shall constitute a separate
viol ati on except that during an abatenent period only, no additional penalty
shal |l be | evied agai nst the enpl oyer.

(e) Any enmployer who violates any of the posting requirenents
prescribed under this chapter shall be assessed a civil penalty of up to
$7,000 for each violation.

(f) Any enployer who wilfully or repeatedly violates this chapter, or
any standard, rule, citation, or order issued under the authority of this
chapter, shall be assessed a civil penalty of not |ess than $5,000 nor nore
t han $70, 000 for each violation.

(g) Any enployer convicted of wlful or repeated violation of any
standard, rule, citation, or order issued under authority of this chapter
resulting in the death of an enployee shall be punished by a fine of not
nore than $70,000 or by inprisonnent for not nore than six nmonths or both,
except that if the conviction is for a violation commtted after a first
convi ction, punishment shall be by a fine of not nore than $70,000 or by
i nprisonnent for not nore than one year or both. Failure to correct a
violation for which an order or citation of arrest has been issued shall be
evi dence of wi | ful conduct.

(h) Any enployer who has received an order for violation under
section 396-8(e) may be assessed a civil penalty of not nore than $1, 000 for
each viol ation

(i) Any person who gives advance notice of any inspection to be
conducted under this chapter, wthout authority from the director or the
director's designees shall, wupon conviction be punished by a fine of not
nore than $1,000 or by inprisonnent for not nore than six nonths, or by
bot h.

(j) The director shall have authority to assess all civil penalties
provided in this section, giving due consideration to the appropriateness of
the penalty with respect to the size of the business of the enployer being
charged, the gravity of the violation, the good faith of the enployer, and
the history of previous violations.

(k) Civil penalties inposed under this chapter shall be paid to the
departnment and mmy be recovered by civil action in the name of the
departnent and the State brought in the district or circuit court for the
circuit where the violation is alleged to have occurred or where the
enpl oyer has its principal office.

(1) When an alleged violation of any provision of this chapter or any
standard, rule, or order nade thereunder has occurred, the departnent shal
pronptly issue a witten citation, order, or notice thereof to the enployer
who shall be required to post the citation, order, or notice. The citation,
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order, or notice thereof shall include the abatenent requirenments and within
a reasonable tinme the enployer shall be advised of the proposed sanctions,
i ncl udi ng proposed penalties. \Whenever reference is nade to posting of any
citation, order, notice, petition, decision, or any other type of docunent
i ssued by the director under this chapter and rul es adopted pursuant to
this chapter, the enployer shall post copies of the docunent at the
work site involved or affected and at the place or places where notices
to the enployees involved are normally posted. Where posting starts
the time for notice of action to or for appeal by enpl oyees under this
chapter and rules adopted under this chapter, the docunent shall be
posted by the enployer upon receipt or on the next business day
foll owi ng receipt.

(m \Woever know ngly nmakes any false statenent, representation,
or certification in any application, record, report, plan, or other
docunent filed or required to be maintained pursuant to this chapter
shal |, upon conviction, be punished by a fine of not nore than $10, 000,
or by inprisonnent for not nore than six nonths, or by both.

(n) Crimnal offenses conmtted agai nst any enpl oyee of the State
acting wthin the scope of the enployee's office, enploynent, or
authority wunder this chapter shall be subject to the penalties set
forth in the Hawaii Penal Code; provided that:

(1) Ten years shall be added to the maxi mum term of i nprisonnment

(unless life inprisonment is inposed) and $50,000 shall be
added to the maxi mum fine inposed for conviction of a class A
f el ony;

(2) Five years shall be added to the maxi numterm of inprisonnent
and $25,000 shall be added to the maxi num fine inposed for
conviction of a class B fel ony;

(3) Three years shall be added to the maximum term of
i mpri sonment and $10, 000 shall be added to the maxi mum fine
for conviction of a class C fel ony;

(4) One year shall be added to the maximum term of i nprisonment
and $2,000 shall be added to the maximum fine for conviction
of a m sdeneanor; and

(5) The maxi mumterm of inprisonnment and maxi mum fines prescribed
for m sdeneanors under the Hawaii Penal Code shall apply to
convictions of a petty m sdeneanor."”

SECTION 11. Review. (a) Any citation, proposed penalty, or order of
the director shall be final and conclusive against the enployer unless the
enployer files with the director a witten notice of contest of the
citation, the abatenent period stated in the citation, the proposed penalty,
or order within twenty days after receipt of the citation, proposed penalty,
or order.

(b) The enployer nay petition the director for nodification of the
abatement requirenents in a citation; provided the enployer shall file the
petition no later than the close of the next business day followi ng the date
on which abatenent is required, or under exceptional circunmstances and for
good cause shown, at a later date. The petition for nodification my be
filed after the twenty-day period for contesting the citation has expired if
the initial abatenent period stated in the citation expires after the
twenty-day period for filing a notice of contest has run.

(c) The director shall issue an order either affirmng or nodifying
t he abatenent requirenent. The director may issue an order nodifying the
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abat ement requirenent upon a showi ng by the enployer of a good faith effort
to conply with the abatenent requirenents of a citation and that abatenent
has not been conpleted because of factors beyond the enployer's reasonable
control.

(d) Any enployee or representative of enployees may file with the
director a witten notice of contest of the initial abatenment period stated
in a citation or order alleging that the period of tinme fixed for abatenent
i s unreasonable; provided the notice is filed within twenty days after the
citation or order has been posted. Any enpl oyee or representative of
enpl oyees may also file a witten notice of contest of any order granting
nodi fi cation of the abatement period; provided the notice shall be filed
within ten days of the posting of the order.

(e) Any enployee or representative of enployees may file a notice of
contest of an order of the director denying a conplaint of discrimnation
filed by an enployee pursuant to section 396-8(e); provided that in each
case the notice is filed within twenty days after receipt of the order by
t he enpl oyee.

(f) Any enployee or representative of enployees may file a notice of
contest of an order granting an enployer's application for a variance under
section 396-4(a)(3); provided the notice is filed within twenty days after
the posting of a final order or decision of the director.

(g) Upon receipt, the director shall advise the appeals board of any
noti ce of contest.

(h) The appeals board shall afford an opportunity for a de novo
hearing on any notice of contest except where rules require a prior fornal
hearing at the departnent |evel, the proceedings of which are required to be
transcribed, in which case review before the appeals board shall be confined
to the record only.

(i) The appeals board may affirm nodify, or vacate the citation, the
abat ement requirenent therein, or the proposed penalty or order or continue
the matter upon ternms and conditions as may be deened necessary, or renand
the case to the director with instructions for further proceedings, or
direct other relief as nmay be appropriate.

(j) The affected enployees or representatives of affected enployees
shal | be provided an opportunity to participate as parties to hearings under
this section.

(k) The director shall submt annual reports to the legislature on
the nunber of contests filed pursuant to this section, the disposition of
each, and information indicating whether the issue involved an enpl oyee or
enpl oyees of the departnment who failed to act within the scope of their
of fice, enploynent, or authority under this chapter.

SECTION 12. Judicial review Except where an order has already
becone final for failure to contest, the decision and order of the appeals
board shall be final and conclusive unless the director or any party to the
proceedi ngs before the appeals board obtains a review thereof in the manner
provided in chapter 91 by instituting proceedings in the circuit court of
the circuit in which the place of enploynent, machi ne, device, apparatus, or
equi prent is situated or such practice, means, method, operation, or process
is enployed. The hearing on review shall be on the record and the
departnent shall be deened a party to any such proceedings. The court shal
gi ve precedence to such proceedings over all other civil cases.

SECTI ON 13. Trade secrets. I nformati on obtained by the departnent
containing or revealing a trade secret shall be held confidential and access
shall be limted to authorized representatives of the director concerned

12



with carrying out this chapter or when relevant in any proceeding under this
chapt er. In such proceeding the director, the appeals board, or the court
shal | issue such orders as may be appropriate to protect the confidentiality
of trade secrets.

SECTION 14. Evidence. No record or determination of any
adm ni strative proceeding under this chapter or any statenment or report of
any kind obtained, received, or prepared in connection wth the

adm ni stration or enforcenment of this chapter shall be admtted or used
whet her as evidence or as discovery, in any civil action grow ng out of any
matter nentioned in the record, determ nation, statenment, or report other
than an action for enforcenent or review under this chapter.

SECTI ON 15. Exception to liability. Any enpl oyee who is required
by the regulations under this chapter to be trained and certified in first
aid, and consequently renders first aid care as provided by this chapter
shall not be liable for any civil damages resulting fromthe enpl oyee's acts
or om ssions, except for such damages as may result from the enployee's
gross negligence or wanton acts or om ssions.

SECTI ON 16. Exception for federal jurisdiction. Nothing in this
chapter shall apply to working conditions of enployees with respect to which
any federal agency exercises statutory authority to prescribe and enforce
standards or regul ations affecting occupational safety and health.

SECTI ON 17. Annual reports on unsafe enploynent for wonen. The
departnent shall prepare and submt annual reports on occupations and ot her
enpl oynent activities that are considered to be unsafe and are predoninantly
performed by women. The annual reports shall be presented to the governor
and the legislature prior to the convening of each regul ar session.

SECTI ON 18. Safety and health programs for contractors bidding on
state construction jobs. (a) Al bids and proposals in excess of $100, 000
for state construction jobs as defined in section 103D 104 shall include a
signed certification from the bidder or offerer that a witten safety and
health plan for the job will be available and inplenmented by the notice to
proceed date of the project. The witten safety and health plan shall
i ncl ude:

(1) A safety and health policy statement reflecting managenent

conm t nent ;

(2) A description of the safety and health responsibilities of all
| evel s of managenent and supervisors on the job and a statenent
of accountability appropriate to each;

(3) The details of:

(A) The mechanism for enployee involvenrent in job hazard
anal ysi s;
(B) Hazard identification, including periodic inspections and

hazard correcti on and control;
(C© Accident and "near-m ss" investigations; and
(D) Evaluations of enployee training prograrns;
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(4) A plan to encourage enployees to report hazards to nmnanagenent as
soon as possible and to require managenent to address these
hazards pronptly; and

(5 A certification by a senior corporate or company nmanager that the
plan is true and correct.

(b) Failure to submt the required certification may be grounds for

di squalification of the bid or proposal.

(c) Failure to have available on site or failure to inplenment the
written safety and health plan by the project's notice to proceed date shal
be considered wilful nonconpliance and be sufficient grounds to disqualify
the award and term nate the contract.

SECTI ON 19. Hoi sting nmachi ne operators advisory board. There is
created a hoisting machi ne operators advisory board, to be conposed of five
menmbers to serve wthout conpensation and wthout reinbursenment for
expenses. Menbers shall be appointed by the governor under section 26-34.

The board shall adopt rules pursuant to chapter 91 for the
certification of hoisting machi ne operators.

SECTI ON 20. Hoi sting machine operators’ certification revolving

f und. (a) There is established in the state treasury a revolving fund to
be known as the hoisting machine operators’ certification revolving fund
into which shall be deposited all fees, penalties, fines, and interest

collected from
(1) Certification of hoisting nmachi ne operators;
(2) Interest and investment noneys earned on any noneys in the fund;
and
(3) Al noneys received for the fund from any sources.
The noneys in the fund may be used to carry out the purposes of this
section. The director of finance shall disburse the noneys in the fund in
accordance with instructions fromthe director.
(b) The fund may be used for:
(1) Personnel and operating expenses for an executive director for
the hoi sting machi ne operators advi sory board,;
(2) Al necessary board costs and rei nbursenents;
(3) Preparation and dissem nation of public information on hoisting
machi ne operators’ certification and training;
(4) Preparation of annual reports on certification program activities
and acconplishnments and on the fund; and
(5 Any reinbursenents to the state general fund for funds
appropriated by the legislature to establish the revol ving fund.
(c) The director shall submt an annual report to the |egislature on
the status of the fund, including expenditures and programresults, not |ess
than twenty days prior to the convening of each regul ar session.
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